IN THE INCOME TAX APPELLATE TRIBUNAL
‘RAJKOT” BENCH, RAJKOT

[Conducted through E-Court at Ahmedabad]
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Ms. MADHUMITA ROY, JUDICIAL MEMBER

3R 4T H./1.T.A. Nos. 215 & 216/Rjt/2022 & 72 &
73/Rjt/2023
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8.6.1999)

Shri Jamnadas R Vikani |gam\/ | The Deputy

22, Kailashnagar, Mitadi vs. | Commissioner of Income
Road, Manavadar Tax

Cirlce-1(1), Rajkot
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(3rdrereft /Appellant) . (gt / Respondeny

srfremeff 30X & /Appellant by : | Shri Mehul Ranpura, A.R.

gegdt &1 3R q/
Responden by :

Shri Shramdeep Sinha, Sr.D.R.

gadrs I a@ / Date of
Ifl . 09/06/2023
earing
gIyurr T ai@ /Date of
Pronouncement 28/06/2023
ORDER

PER Ms. MADHUMITA ROY - JM:

The instant four appeals at the instance of tleess®e are directed
against two sets of orders; two dated 16.07.20@3quhby the Commissioner
of Income Tax (Appeals)-1V, Rajkot in ITA Nos. 2K6216/Rjt/2022 & and
other two orders dated 27.01.2023 passed by then@sioner of Income
Tax (Appeals)-13, Ahmedabad in ITA Nos. 72 & 73/R)23 (hereinafter
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referred to as ‘CIT(A)’), arising out of the ordeb®th dated 25.07.2002
passed by the Learned JCIT, Junagadh Range-1, alllmagnder Section
271D and 271E of the Income Tax Act, 1961 (her¢enakeferred as to ‘the
Act’) for the block period from 01.04.1989 to 08.0699.

2. We have heard the rival submissions made byetby@ective parties and
perused the materials available on record.

3. Both the appeals being ITA Nos. 215 & 216/Rj#2@re time barred
by 6901 days.

4. The appeals have been preferred by the assessea-resident Indian,
one of the partners in the partnership firm, namilis. Kuldeep Ginning &
Pressing Factory in the capacity of Karta of hiaddi undivided family and
currently staying at USA. These appeals are hadnghequered history.
Initially, a search and seizure action under Sactl®@2 of the Act was
conducted at the premises of the appellant on 0B96. Consequent to such
search, the jurisdiction of the appellant was tiemed to the Deputy
Commissioner of Income Tax, Jamnagar and the amsessproceeding
whereof was finalized under Section 158BC of the éw 29.06.2001 for the
block period ended on 08.06.1999 determining thdisstosed income of
appellant at Rs.71,74,590/- on the alleged viafatibthe provision of Section
269SS and 269T of the Act by the appellant. Penaoceedings under
Section 271D & 271E of the Act was initiated sepalyaculminating into levy
of penalties of Rs.26,97,460/- & Rs.23,45,415/peesively on 25.07.2002.

5. During the pendency of the assessment proceecimgequent to
search, the appellant filed a settlement applioatiefore the Hon’ble Income
Tax Settlement Commission, Additional Bench, Mumiai23.05.2001. Itis
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relevant to mention that in response to show caosee issued by the JCIT
dated 15.01.2002 as to why the penalty of Rs.24697; would not be levied

on the alleged ground of contravening provisionSedétion 269SS of the Act,
the appellant by and under letter dated 03.03.2[@é02ed such allegation and
further requested the said JCIT to keep such pepadceeding in abeyance in
order to avoid multiple proceedings as the setttgrapplication filed before

the Settlement Commission was pending. Such pksdless to mention, was

not found to be acceptable and penalties were ieghos

6. Prior to that being aggrieved by and/or diséatiswith the order dated
29.06.2001, passed under Section 158BC of theakcgppeal before the Ld.
CIT(A)-IV, Rajkot, was preferred by the appellantn 009.08.2001.
Subsequently separate appeals challenging thesoddézd 25.07.2002 passed
under Section 271D & 271E of the Act were dulydiley the appellant before
the Ld. CIT(A)-IV, Rajkot.

7. On the other hand, the Hon'ble Settlement Cormioms admitted the
settlement applications filed by the appellant @r08.2003. However, taking
into consideration the provision of Section 245F¢2)the Act holding the
Settlement Commission having exclusive jurisdictam every aspect of the
case of the appellant, the Ld. CIT(A)-1V, Rajkot .07.2003, dismissed the
appeals preferred by the appellant challengingotder passed under Section
158BC of the Act and 271D & 271E of the Act as wafl the ground of
maintainability itself. At this juncture, the assee left for USA and started

living there with his family.

8. On 28.05.2013, the Hon’ble Settlement Commissiattimately,

rejected the application on the ground of shortiallpayment of interest
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stating that the proceeding before the Hon’ble fneoTax Settlement
Commission had abated under Section 245HA of thesihce 31.07.2007.

9. Being aggrieved by and/or dissatisfied with tbed order dated
28.05.2013 the appellant duly filed Special Civipphcation before the
Hon’ble Jurisdictional High Court at Gujarat on @52014, whereupon,
partial relief was granted to the appellant on 22016. Hon’ble High Court
was pleased to grant liberty to the appellant k& dippeals before the Ld.
CIT(A) latest by 31.08.2016 with an observationtttiee facts of the case

were quite complicated and the statutory provissren more so.

10. Interms of the liberty granted by the Hon’bligh Court at Gujarat, the
appellant on 18.08.2016 duly filed appeal agaih&t order passed under
Section 158BC of the Act dated 16.07.2003. Duthrggpendency of the said
appeal before the Ld. CIT(A), on 12.02.2021 theedippt further opted for

the Vivad se Vishwas Scheme (VSVS) for settling tdpe issue in regard to
the pending appeal under the said Scheme introdbgednd under the

Finance Bill, 2020 under Vivad se Vishwas Act, 2080al order whereof

was received on 19.04.2021 under the VSV, 2020r8ehe Form No.5.

11. Before us, the appellant filed appeal being N& 215/Rjt/2022 for the
block period challenging the ex parte order of désa by the Ld. CIT(A)-3,
Rajkot under Section 271D of the Act to the tuneRsf26,97,460/- for the
alleged contravention of provision of Section 263 $e Act on the ground
that the Settlement Commission was in seisin ofnt&ter and had exclusive
jurisdiction on every aspect of the case in terfifSextion 245F(2) of the Act.
Similarly another appeal being ITA No. 216/Rjt/2022 A.Y. 2000-01
against the ex parte order of dismissal of by tde CIT(A)-3, Rajkot on the
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same ground confirming the order imposing penatlifen Section 271E of the
Act to the tune of Rs.23,45,415/- passed by theA@l alleging contravention
of the provision of Section 269T of the Act wa®dilby the appellant. Both
the appeals are barred by limitation for 6091 days.

12. The appellant, however, on 13.11.2021 filedhterr two appeals before
the Ld. CIT(A)-13 for recalling of the order dat#6.07.2003 levying penalty
under Section 271D and 271E of the Act to the tah&s.26,97,460/- and
Rs.23,45,415/- for contravention of provision otcften 269SS and 269T of
the Act, respectively in view of the liberty gradteby the Hon’ble
Jurisdictional High Court to prefer quantum appsefore the Ld. CIT(A) on
the new factual aspect of rejection of settlemeqtlieation by the Hon’ble
Income Tax Settlement Commission as the order srhdisal passed by the
Ld. CIT(A) dated 16.07.2003 is only on the soleuym that it is none other
than the Settlement Commission exclusively empoavéoedeal with every

aspect of the case in terms of Section 245F(2)efct.

13. On 27.01.2023, both the appeals were rejegyetthdn Ld. CIT(A)-13,
Ahmedabad on the ground of lack of jurisdictionrézall the order dated

16.07.2003 passed by his predecessor. Hence eartoih appeals before us.

14. Before, we deal with the merit of the mattee fwnd that the appeal
being ITA No. 215/Rjt/2022 and ITA No. 216/Rjt/2022e time barred by
6901 days. Itis an admitted fact that these tpmeals have been filed by the
appellant challenging the order dated 16.07.20@3qzhby the Ld. CIT(A)-4,
Rajkot holding that the Settlement Commission hedusive jurisdiction on
every aspect of this case in terms of Section 22561 the Act and the said

penalty appeals were, therefore, not maintainable.
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However, we have to consider certain aspects of tmatter,
particularly, the order passed by the Hon'ble dlicttonal High Court in
granting partial relief to the appellant by gragtiiberty to the appellant to
file quantum appeal before the CIT(A) latest by0B12006 appreciating the
facts of the case were quite complicated and statyirovisions even more
So.

15. It is pertinent to note that these two penappeals before us are
actually arising out of the quantum appeal ordaed&29.06.2001 and the
liberty granted by the Hon’ble Jurisdictional Higlourt was also in respect of
dismissal of appeal by the Ld. CIT(A)-4, Rajkotethtl6.07.2003 arising out
of the said quantum order dated 29.06.2001 undetichel58BC of the Act.
Further that, though these two appeals are agtirspenalty orders but the
status of both these two penalty appeals and tlaatgm appeal in which
liberty was granted by the Hon’ble Jurisdictionaglid Court on 26.07.2016
remained same as on 16.07.2003 i.e. the date wisdial order of CIT(A)-4,
Rajkot and also on the date of order on 26.07.26d%sed by the Hon'ble
Jurisdictional High Court. In that event, the gela respect to these two
penalty appeals filed before us by the appelldmatefore, to be reckoned on
and from the date of passing of such order grantioegty to the appellant by
the Hon’ble Jurisdictional High Court on 26.07.201further, relevant fact is
this that the assessee further opted for bene@viged under the VSV
Scheme, 2020 introduced by the Finance Bill, 208018.02.2021 which
stood settled on 19.04.2021. It seems that apdhalty is a consequence of
order of quantum, the status, whereof were reabnbrevived as soon as the
order of High Court granting liberty to the appetlalated 26.07.2016 was
passed. However, the assessee failed to file fyeagbeals in due time
against the order dated 16.07.2003. The assesgg® t have filed these



ITA Ncs. 215/Rjt/2022 & 3 Ors.
(Jamnadas R. Vikani vs. DCIT) -7-

appeals before us against the order for confirmabé levy of penalty

imposed under Section 271D and 271E of the Act ichately after disposal

of the application by the Hon’ble JurisdictionalgHi Court, but the same

could not be done in due time. The assessee, lmoweas filed an application

for condonation of delay explaining the inability preferring these appeals

before us with the following submissions:

“In connection with the above, Your Honours' abaamed appellant most respectfully
begs to submit as under:

1.

4.0

The appellant, an individual, non residentrafia, is currently assessed to tax by
the Assistant Commissioner of Income-tax, Inteomai Taxation, Rajkot
(hereinafter referred to as the "AQ"). The appelléone of the partners in the
partnership firm M/s. Kuldeep Ginning& Pressing kay in the capacity of Karta
of his Hindu Undivided Family (hereinafter referrdd as the "HUF"). The
appellant derives income from interest and agrio@t operations. Currently, he is
staying at USA.

Search and seizure action u/s 132 of thenmetax Act, 1961 (hereinafter referred
to as the "Act") had taken place at the appellamitemises, way back in
08.06.1999. Consequent to search, the jurisdiaibthe appellant was transferred
to Deputy Commissioner of Income-Tax, Jamnagar. Ae had finalized the
assessment proceedings u/s 158BC, while the setttermpplication of the
appellant was still pending before Hon'ble Settlem€ommission, Additional
Bench, Mumbai (said application was filed on 22081). The AO assessed the
undisclosed income of the appellant at Rs 71,74;58@e order dated 29.06.2001
and alleged that the appellant had violated prawisi of section 269SS and 269T of
the Act and, proposed to initiate the penalty peatirgs under section 271D and
271E separately.

Thereafter, the appellant's case was transfe to JCIT, Junagadh Range-

1,Junagadh. The jurisdictional AO, initiated pemalproceedings against the

appellant u/s 27ID and u/s 271E of the Act. TheiggDed show-cause notice dated
15.01.2002, requiring the appellant to show-causet@ why the penalty of Rs
26,97,460/- should not be levied on alleged groahdontravening provisions of

section 269SS. In response to the same, appetitetighat it had not contravened
provisions of section 269SS of the Act. Furthermthie appellant requested to

keep the penalty proceedings in abeyance in omarbdid multiple proceedings as
the settlement application filed before the Hon®&tlement Commission was still
pending. However, the jurisdictional AO did not swmer the submission of

appellant and passed order u/s 271D dated 25.02208vying penalty of Rs

26,97,460/-.

Being aggrieved, the appellant had filedappeal against the penalty order before
CIT (A) - IV, Rajkot on 27.08.2002. In the meantiniton'ble Settlement
Commission had admitted the settlement applicatibappellant on 01.04.2003.
Thereafter, on 16.07.2003, Hon'ble Commissionetnebme-Tax (Appeals)-1V,



ITA Ncs. 215/Rjt/2022 & 3 Ors.
(Jamnadas R. Vikani vs. DCIT) - 8-

5.0

6.0

7.0

Rajkot had dismissed the appeal of appellant byngtdhat settlement commission
has exclusive jurisdiction on every aspect of thise in terms of section 245F(2)of
the Act and hence, the present appeal does navsurv

After lapse of almost ten years i.e. 0922013, settlement commission intimated
to appellant that its settlement application iseieded as there has been shortfall in
payment of interest and further stated that thecpealings before the Hon'ble ITSC
are abated u/s 245HA of the Act since 31.07.20@hdaggrieved by the order of
Settlement Commission, the appellant had filediapetwil petition before High
Court of Gujarat, who had confirmed the action attlement Commission of
rejecting the settlement application of appelldttwever, High Court of Gujarat
granted partial relief to the appellant and restdréhe right of appellant to file
appeal before commissioner by stating that thesfaat the case are quite
complicated and the statutory provisions even nsoreThe High Court stated that
the appellant can file its appeal to commissioréedt by 31.08.2016. Against this,
the appellant had filed appeal against the assessmeder passed by DCIT,
Jamnagar on 19.08.2016 before CIT (A)-3,Rajkot.

The appellant ought to have requestedttimeerned CIT(A) to recall the appeal of
the penalty order passed u/s 271D by JCIT, Junagadhthe background of

Gujarat High Court's order, as the penal proceedingre emanated from the
assessment order. However, due to unforeseen afodtwmate circumstances of
the partners of the firm, the action to request ldheCIT(A), to recall the appeal

remain unattended. The circumstances which predethite partners to act timely

are as under:

i. The appellant alongwith his family had permamershifted to USA in
2003,

ii. The appellant and his wife Smt. KaushlyabenJatas are senior citizen
having multiple health problems and could not altéme matters pending
since 15-20 years.

iii. Thus, all the family members are staying atAU&nd the business being
handled by an employee to whom power of attorney giseen. However,
this POA is not much conversant with the old matterd as such the delay
occurred.

Thus, the appellant was prevented by reasoraidesufficient cause in requesting
the concerned CIT (A) to recall the earlier appfilgld against penalty order.”

16. At the time of hearing of the instant appea&ained Counsel appearing

for the appellant submitted before us that the keoutealong with his wife

Smt. Kaushalya J. Vikani permanently shifted to U8Ahe year 2003. He

has further drawn our attention to the affidavitirafed by the appellant

appearing at Page Nos. 115 & 116 of the paper Ihibexk before us. The

relevant portion whereof is as follows:
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O AFFIDAVIT

|, the undersigned, Jamnadas Ramjibhai Vikani, son of Ramijibhai Vikani aged 76 years
residing permanently at 60, Harvey Ave Paramus, New Jersey, USA presently at 22-
Kailashnagar Nagar Society, Mahadeviya Road, Manavadar, Dist. Junagadh-362630 state
the following on solemn affirmation:

i That the penalty orders u/s.271D & 271E were passed in my case vide orders dated
25.07.2002, levying penalties of Rs.26,97,460/- and 23,45,415/- respectively.

2. Being aggrieved, | have filed an appeal against the penalty orders before CIT (A) -
IV, Rajkot on 27.08.2002. In the meantime, Hon'ble Settlement Commission
admitted the settlement application of appellant on 01.04.2003. Thereafter, on
16.07.2003, Learned Commissioner of Income-Tax (Appeals)-IV, Rajkot passed
order in the appeal by stating that settlement commission has exclusive jurisdiction
on every aspect of this case in terms of section 245F(2)of the Act and hence, the
present appeals does not survive.

3 After lapse of almost ten years i.e. on 28.05.2013, settlement commission intimated
that my settlement application is rejected and further stated that the proceedings
before the Hon'ble ITSC are abated u/s 245HA of the Act since 31.07.2007. Being
aggrieved by the order of Settlement Commission, | had filed special civil petition
before High Court of Gujarat wherein Hon'ble High Court has vide order dated
26.07.2016 held that | can file an appeal to commissioner latest by 31.08.2016.
Against this, | had filed appeals on 19.08.2016 against the assessment order passed
by DCIT, Jamnagar u/s.158BC for the block period ended on 29.06.2001 before CIT
(A)-3, Rajkot.

4 | ought to have requested the concerned CIT(A) to recall the appeal of the penalty
orders passed u/s 271D & 271E by JCIT, Junagadh on the background of Gujarat
High Court’s order, as the penal proceedings are emanated from the assessment
i order. However, due to unforeseen and unfortunate circumstances, the action to
reqguest the Id. CIT(A), to recall the appeal remain unatiended. The circumstances
which prevented to act timely are as under:

i | alongwith my family had permanently shifted to USA in 2003,

\
ol
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| and my wife Smt. Kaushlyaben Jamnadas are senior citizen having multiple
health problems and could not attend the pending matters in the last two
decades.

iil. All the family members are staying at USA and the business being handled
by an employee to whom power of attorney has been given. However, this
POA is not conversant with the old matters and as such the delay occurred.
g Because of the circumstances as stated above there has occurred delay in filing
appeals before the Hon'ble Income-tax Appellate Tribunal, Rajkot Bench, Rajkot.
The delay in filing the appeals is not intentional but because of the inadvertent
circumstances as stated above.

il That, | have opted the scheme for settling the tax issue under the scheme,
introduced in finance bill - 2020 by Finance Minister under the Vivad Se Vishwas Act,
2020 and had paid due tax at the time of filing application. The said application has
been accepted and | had received Final Order in the prescribed Form No - 5. Thus, |
have been granted immunity from the imposition of penalty in respect of tax arrears
for relevant previous year.

Whatever stated as above is true to the best of my knowledge and belief and nothing is

concealed.

Place: Rajkot
Date: 15.02.2023

Paga Ne. L\c‘.
Serial Mo. ..} 2. 33...
Receipt No. .12.34...
Date \G"?’?}.
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17. The Ld. Counsel, therefore, vehemently arguedhe two aspects of
the matter, mainly, health issue of the appellawnife who shifted to USA in
2003 and visiting India for medical treatment; thgpporting documents
whereof have also been filed before us on 28.03.202 the Ld. Counsel
appearing for the appellant annexed to the papek bed. Page Nos. 1to 5
of the said paper book consist of the medical Epérappellant’s wife for
F.Y. 2008-09 and Page Nos. 6 to 8 consist of théicaédocuments for F.Y.
2016-17. The said documents are reproduced heteinb

Mrs. Kaushalya J. Viklani @

Name of Patient: Mrs. Kaushalya J. Vikani
: =z b 1P No: 7006705
SHAI.IDB 1;?} DOA: 3/02/09 DOD: 9/02/09
i Bed No: / ICU: 815
Name of Admitting, consultant: Dr. Vikram Shah

SHALBY HOSPITALS
Oppoesite Karnavati Club
S.G. Highway, Ahmedabad

Date: 9/02/09

Discharge Summary

Flelolsalzlols Rl T

IP NO

Principal Diagnosis on admission:

= Osteoarthritis— Left knee joint.

Discharge diagnoses:

= Osteoarthritis— Left knee joint

Consultations: (Include.name and specialty)
Name Specialty

1. Dr. Nirav Shah Physician

Procedures/Surgeries

‘ Sr. No Date Procedure Procedure CPT
] __carried out by Code
1 4/02/09 | Dr. Vikram Shah | Left total knee joint

| 8 team | ___replacement surgery
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Mrs. Kaushalya J. Viklani
SUMMARY:

A 57- years-old female patient, named Mrs. Kaushalya J, Vikani, known case
of Hypothyroidism, under Rx presented to Shalby Hospitals on 26/4/07 with
chief complaints of pain in both knee{Left > Right) joint, since 10 months.

The patient was examined and evaluated by orthopedic surgeon Dr. V.I. Shah &
team and was advised appropriate laboratory investigations and x-rays of beth
knee joint. X-ray was suggestive of osteoarthritis of Left knee joint.

The patient was then diagnosed as a case of osteoarthritis of Left knee joint
and surgical intervention in terms of Left total knee joint replacement
surgery was advised and planned.

The patient was admitted to Shalby Hospitals on 3/02/09 under surgical care
of Dr. V.I. Shah.

After admission, the patient was thoroughly evaluated and past medical history
revealed known case of Hypothyroidism and past surgical-history of
cholecystectomy-2006, hysterectomy-2008 Abdominal T.L.

No H/O HT / DM / IHD / CRF / CHD / DOE / Asthma. The patient has no
known drug allergy.

Pre-operative physieiaﬁ fitness and assessment was carried out by Dr. Nirav
Shah. :

After pre-anesthetic assessment and informed consent, the patient was
operated for Left total knee joint replacement surgery by Dr. V.I. Shah on
4/02/09 under spinal anesthesia.

TREATMENT GIVEN DURING HOSPITALIZATION

Post operatively; the patient was managed medically by IV Antibiotics, IV Fluids,
analgesics, symptomatic supportive drugs and proper post-operative
physiotherapy. .

Patient was detected Diabetes Mellitus at hospital and treatment was given
accordingly.

The patient remained under regular follow up of Dr, V.I. Shah and team,
anaesthesioloagists and physiotherapists. Regular dressings of the operative
site were done by orthopedic surgeon.

The patient gradually improved and is being discharged on 9/02/09 in stable
haemodynamic condition with discharge medication and proper follow up
advice.
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Shalby Hospitals e
Opp. Karnavati Club, S. G. Road, = (_\ .5 9}
P.0. Ambawadi Vistar, Ahmedabad-380015 (GUJARAT) INDIA %H XI P X
Tel. No. (079) 40203000 | Fax (079) 40203109 (i Ffe € UE D
HOSPI

Website www.shalby.org]| Email info@shalby.org

Date + 05/02/2009 I.P./OPD No. : 7006705
Patient Name : MRS. VIKANI KAUSHALYA JAMNADAS

Bed No. & B15

Refered By ; Dr. VIKRAM I SHAH

Lab No. : 31011445

Created By : radno on 04/02/2009 23:51

Printed By : radsd on 05/02/2008 09:57

Department of Interventional iagnostic Radiol

REPORT

INVESTIGATION : X RAY LEFT KNEE AP / LATERAL ( PORTABLE ).

There are metallic implants seen in situ,
No loosening or break is seen in the implants noted.
No evidence of fracture, erosion or periosteal reaction seen.

IMPRESSION : NORMAL POST OPERATIVE APPEARANCE OF LEFT KNEE.

yeelel

DR. MANISHA SHAH o
Consultant Radiciogist.

Vijay Cross Roads Branch
Nr. Vijay Cross Roads, Navrangpusa, Ahmedabad-380002, (GUJARAT) INDIA, Tel. No. {079} 27910700 | Fax (079 27911322
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®
Shalby Hospitals

e
Reg. No. 1918 SﬁEBﬁW

HOSPITALS

In - Patient Settlement Receipt

Receipt No : 7104716 Date : 09/02/2009

Received with thanks from - VIKANI KAUSHALYA JAMNADAS

The sum of Rupee : Two Lakhs Thirty Seven Thousand Forty Four Only.
Towards : Bill Ne 11146 - Bs. 0 ,11147 - Rs. 7044

x

In - Patient No : 7005785

Class ! Premier Wing @ MAIN WING
3 Cash : 7044

Cheque H Nil

Cr.Card g Wil

Deposit Apply :0n Bill No: 11147 205000

Deposit Apply :On Bill No: 11147 25000

Rs. 237044
IPRAK

Opp. Karnavati Club, S G Road, P O Ambawadi Vistar, Ahmedabad-380015, (GUJARAT) INDIA
Tel. No. (079) 40203000 Fax (079] 40203001 Website: www.shalby.org Email: info@shalby.org
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—————————— R |

G

Shalby Hospitals W
Opp. Karnavati Club, S G Highway, r\\, _/
Ahmedabad-380054 GUJARAT [INDIA) ¥ X
Tel. No. [079) 40203000 Fux (079) 40203108 SI{ ALBY

S

Website www.shalby.org Email info@shalby.org HOSPITALS

Pre Operative Patient Fitness by Physician
Name of patient MM&’})& [ (B & W Age S+ Gender !L

Height Weight Qccupation Religion
Pre Operative Medical Examination by Dr. 9‘{5&)‘1\'&4{" Blyves e
Present Complaints Past Surgical History

Chest pain / Chest tightness -1 )
Shortness of breath
Paroxysmal nocturnal dyspnoea ' i ( !\__‘ ;
Cough [ expectoretion W\W &\5:;
Fever -

Indigestion / hiatus hernia / APD
Weakness of arms / legs

Epilepsy / Blackouts / Seizures [N
Excessive bleeding / blood clots
Others 4
Past Medical Hestory Family History
Heart attack / angina / heart A Diseases \ Relation
. trouble / Heart failure 5M
| Murm}xr_ / ;hwmat_jp fever / T
heartheat irregularity =
Asthma, bronchitis, Inhaler, COPD | Fatcra i
Hypertension 4 Aslhma
Diabetes Mellitus i IHD PN
Cerebrovascular accident i Cancer ’
Thyroid disorder £\, ~ oM g Others
Epilepsy ! 4
\ Jaundice / hepatitis / liver disease
\ Any kidney problem L’LWMN P

Received anaesthesia in part

Any reaction to anaesthesia agent
! Any family member has a reaction
to any anaesthetic agent 2
denture-caped or false tooth
Pregnarcy
Sternids / Blood transfusicn

4
4

WRI/PRPF

Tuberculosis
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Drug History —'i\,\?.«sww Sovang [ —D—

Known allergies (If any) gg\r\\ .

Any Substance abuse }\j\:\\ 4

Functional Capacity C g @JM lﬁw iy Ll
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18. The above documents are sufficient enough gpest poor health
condition of the appellant’'s wife having multipleirgery, suffering from
various illness, old age ailments too includingrthgt disorder and were under
constant medical treatment. We note that the L. Has not been able to
controvert such factual aspect of the matter. W that these documents are
sufficient enough to establish the fact of the dppes and his spouse being
senior citizens, having multiple health issuesitimg India for health check-

up and surgery, remained under constant medicalrgismon.

19. The other explanation that as the appellam6is/ears old, presently
residing at New Jersey, USA, left for USA in 2008t tbeen able to take
proper steps in the matter pending since 15 to efisyand the business is
being handled by his employee to whom power ofraétp was given in the
absence of appellant’s son Shri Kuldeep Jamnadasalgo left for USA in
2008 also requires proper consideration. Accordmdhe appellant, such
attorney is neither conversant with such old mafteor been able to take
proper steps in the proceeding pending beforeiffereht judicial forums. In
fact, there was, therefore, constant communicajem between the appellant
and his constituted attorney in taking proper stapshe matter. Such
explanation seems to be genuine considering thdeepege/affidavit filed
before us by the appellant coupled with the facasgect of the matter as

already narrated hereinabove.

20. Under these facts and circumstances of the, qaaicularly, the
prolonged Court case, health problem and inefficeamstituted attorney, we
find ‘sufficient cause’ has been shown by the dppélin being unable to
prefer the appeals before us within time. The sarfeund to be bonafide

considering the factual matrix of the matter evieough the appeal is filed
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after delay. Neither, negligence on the part & #ppellant is found in
preferring the appeals before us. Nor thorouglelgligent in prosecuting his
case is reflecting on the facts placed on recondpsued by sufficient
evidence rather we find that in each and everysionathe appellant pursued
the matter before all the forums including the loveaithorities, Hon’ble
Income Tax Settlement Commission and the Hon’blasdictional High
Court as well. In fact, in our considered opiniam,the case in hand the
following should be taken into account in orderamjudicate the issue of

condonation of delay:

I. A liberal, pragmatic and justice oriented andnip@dantic view is
required to be observed while dealing with the @patibn for condonation of

delay.

il. The terms ‘sufficient cause’ should be undewstin their proper spirit,
philosophy and purpose regard being had to the tfzatt these terms are
basically elastic and are to be applied in propEsective to the obtaining

fact-situation.

li.  Substantial justice being paramount and piljotthe technical

considerations should not be given undue and watébr emphasis.

iv.  No presumption can be attached to deliberatatipa of delay but,
gross negligence on the part of the either Coumrsigigant is to be taken note

which is not found in the case in hand before us.

V. Apart from that we have to consider the prejaditeory; the appellant
in this particular case would be seriously prejadicdn the event these

applications in respect of penalty appeals areatiotved, keeping in view of
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the particular fact that the assessee was all aadaall through vigilant about
his case, executed power of attorney and kept aonhsigil and it is also
required for the courts to be vigilant so thathe ultimate eventuate there is

no real failure of justice.

vi.  The conduct, behavior and attitude of a pantydlation to its inaction
or negligence are relevant factors to be takendotesideration. It is so as the
fundamental principle is that the courts are remlito weigh the scale of
balance of justice in respect of both parties. E\av, the entire gamut of the
facts are to be carefully scrutinized and the apgnicshould be based on the
paradigm of judicial discretion which is founded objective reasoning and

not on individual perception.

vii.  While considering the aspect of condonatiordefay, we are reminded
with the Latin maxim ‘Ubi Jus Ibi Remedium’, meagithereby, where there
is a right, there is a remedy. When the law hdabéished a right, there
should be a corresponding remedy for its breadhis fight to remedy is one
of the fundamental rights historically recognizedall legal jurisprudence.
This will apply to all regardless of one’s place arfgin, belief or way of

living. They are based on shared values like tiggrequality, fairness,
independence and respect. They are needed toobecied in case of any
breach against them would happen and the legal makibi Jus Ibi

Remedium’ comes into play. This maxims states tifatperson whose right
has been infringed has a right to enforce thengéd right through any action
before the court. The two ingredients of this igatar doctrine being ‘jus’

and ‘remedium’ to be considered in this aspeatis’dneans legal authority to
do or demand something from and ‘remedium’ meaghbtsi of action. It

simply gives us a meaning that if there is anyatioh of the legal right, then
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the law provides a remedy to the affected perdgbreryone in the vicinity has
the right to have a good legal remedy by the trdbsirfor the acts which
violates one’s fundamental rights or human rightsctv are granted to him by
the constitution or by any law in the vicinity. tdethe appellant before us,
has ventilated its grievances initially before #iest Appellate Authority but
without any result due to the pendency of the apfibn for settlement before
the Income Tax Settlement Commission. After repecbf the application by
the Settlement Commission the appellant filed abpedore the Hon’ble
Jurisdictional High Court and obtained order on0262016 in favour of the
appellant by way of liberty to file the appeal brefdhe appropriate forum
against the order passed in the quantum appea.sdid quantum appeal was
also settled under the VSV Scheme, 2020. As thalpeis consequential to
the order of quantum proceeding, the assesseedpedals challenging the
order of dismissal dated 16.07.2003 passed by dh€LT(A)-4, Rajkot on the
ground of pendency of the matter before the Se#ttenCommission. The
assessee, has a right to approach the Court seekimegdy against the said
orders and we cannot keep the assessee aside lesselleeping in view of
this fact of having no deliberate or willful violah or malafide intention on
the part of the assessee in filing the appeal befm though the same is

apparently after a long delay.

viii. While going through the entire records of tb&se, we do not find any
fraud or misinterpretation by the assessee by gakiacourse to the

technicalities of law of limitation.

21. On this aspect, we are also enlightened bydhe laid down by the
Hon’ble Apex Court in the case of Sardar Amarjingi Kalra & Ors. vs.
Pramod Gupta & Ors. in Appeal (civil) 1027-1028 892 where this
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particular maxim of ‘Ubi Jus Ibi Remedium’ has beescognized as
fundamental principle of law and held that the dotyhe Court is to protect
the rights of the people and grant relief to th@resyed party rather than
denying it.

22. In fact, the ‘sufficient cause’ as it appearshe Act is to be interpreted
and understood in its proper spirit as these tearasflexible enough to be
applied liberally in the interest of justice evamthe case of long delay.
Applying the ratio laid done by the Hon’ble Supre@eurt and considering
the explanation so rendered by the appellant, ne that the appellant has
been able to overcome the hurdle of condonatioloraf delay in preferring
the appeals before us. We, therefore, with theeafod observations, condone

the delay.

23. However, the impugned orders passed by th€€ L T{A) is only on the
ground that the Hon’ble Income Tax Settlement Cossion has exclusive
jurisdiction on every aspect of this case in teahSection 245F(2) of the Act
and in terms of provision of Chapter XI-A. It is admitted position that the
Settlement Commission has already rejected theicaipin filed by the
assessee on 28.05.2013 on the ground of shoriféiflel payment of interest
and stated that proceeding before the said Conwnissad abated under
Section 245HA of the Act since 31.07.2007. Theeorpassed by the Ld.
CIT(A) is, therefore, found to have no consequendée observation made
thereof has no meaning at this stage and no oelxt to be passed. In fact,
the cause of action in preferring the appeals agéne impugned orders dated
16.07.2003 at this stage does not subsists. Heppeals are dismissed as

infructuous.
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24. In the result, assessee’s appeals in ITA N@S. & 216/Rjt/2022 are

dismissed as infructuous.

ITA Nos. 72 & 73/Rjt/2023

25. These two appeals are arising out of the ordetis dated 27.01.2023
passed by the Ld. CIT(A)-13, Ahmedabad.

26. Before the said CIT(A), the appellant challahdglee confirmation of
penalty under Section 271D r.w.s. 269SS of the Axtthe tune of
Rs.26,97,460/- and levy of penalty under SectiochE2i7w.s. 269T of the Act
to the tune of Rs.23,45,415/- both dated 16.07.20@0&ially, when appeals
were filed against order dated 25.07.2002 for lefypenalty under Section
271D and 271E of the Act to the tune of Rs.26,90/46nd Rs.23,45,415/-
respectively on 16.07.2003, the Ld. CIT(A)-4, Rajkssmissed the said two
appeals stating the Settlement Commission had sxelyurisdiction on every
aspect of this case in terms of Section 245F(2ZhefAct and therefore the
appeals were not found to be maintainable. Theseappeals filed by the
appellant on 13.11.2021 practically were for rengllof confirmation of
penalty order passed by the Ld. CIT(A)-1V, Rajkotview of the rejection of
application by the Settlement Commission on 28@E32and disposing of the
Special Civil Application by the Hon’ble Gujarat g Court on 26.07.2016
restoring the right of the appellant to file theagtum appeal before the
Commissioner stating that the facts of the casequés complicated and the
statutory provisions even more so. In fact, ors thiemise, the assessee
preferred appeal before the Ld. CIT(A)-13, Ahmedhba 13.11.2021 with
the prayer for recalling of the orders passed by td. CIT(A) dated
16.07.2003, whereby and whereunder the appeals dimressed due to lack
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of jurisdiction as the Hon’ble Income Tax Settletn€ommission was in
session of the matter and having exclusive juriszhcon every aspect of this
case in terms of Section 245F(2) of the Act. Tfores the appeals preferred
by the assessee before the Ld. CIT(A)-IV, Rajkatodt dismissed on
16.07.2003 only on maintainability ground and niotroerit. Practically, the
imposition of penalty under Section 271D & 271E.sm269SS and 269T to
the tune of Rs.26,97,460/- and Rs.23,45,415/- wdsedy were not
adjudicated on merit by any of the Ld. CIT(A). Bve the second round of
litigation, the Ld. CIT(A)-13, Ahmedabad on 27.0023 dismissed these two
appeals filed before it not on merit but found saene as not maintainable for
this particular reason that the said Ld. CIT(A)-ABmedabad is not conferred
with the jurisdiction of recalling the order pasday his predecessor being
CIT(A)-1V, Rajkot dated 16.07.2003. Again whethe issue of imposing
penalty under Section 271D & 271E of the Act paskgdhe Ld. AO on
25.07.2002, is justified or not remained unadjuida We, however, cannot
shut our eyes saying that the Ld. CIT(A) does raotehany power to review
the order passed by his predecessor, keeping i the order passed by
Hon’ble Jurisdictional High Court in granting lithgito the appellant to prefer
the appeal against the order of appeal in quantatedd16.07.2003, as the
penalty is offshoot of quantum proceeding. Morestitigant cannot remain
remediless as because in the first juncture thd Aldlismissed the appeal as
the Settlement Commission was in seisin of theenaimhd even in the second
round, the Ld. CIT(A) does not have power to redak order dated
16.07.2003 passed by his predecessor. The averadjudicate the issue of
penalty whether justifiable or not cannot be blatke the way it has been
done in this case. The latin maxim ‘Lex SemperiDRemedium’ plays the

paramount role in the facts and circumstances e@fcdse, meaning thereby,
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the law will always give a remedy. In fact, evemplation of a legal right
should give rise to some form of remedy to the @®ygd party. This maxim
coupled with the other maxim as we have alreadgudsed in the forgoing
paragraph being ‘Ubi Jus Ibi Remedium’, meaningdhg, where there is a
right, there is a remedy to be applied hereinsrproper perspective. Though,
we do not want to make any comment on the approalobn by the Ld.
CIT(A) in both the occasions but keeping in viewe taw of reasonableness
and fairness which plays a prime role in rendesogstantive justice to the
litigant, in this case the appellant before us,ulManately think it proper to

adjudicate the issue by ourselves.

27. The present penalty proceedings emanate frenorither passed by the
Ld. AO dated 29.06.2001 under Section 158BC ofAbtin respect of the
Block Period ended on 08.06.1999. During the @muoé assessment
proceeding, the Ld. AO recorded its finding at péuaf assessment order that
from the rough cash book being Annexure A-16, A&AA-75, it was found
that the assessee has credited large amount imaime of Patel Cotton
Company and the said account is operated as cumecdunt but no
transaction has been recorded in the regular boblksccounts. The said
account was also reproduced in the assessment, dngeassessee did not
produce any evidence or confirmation in supporthef said credits in the
account. In fact, it is found from the recordstttiee assessee has credited
total of Rs.6,10,000/- and payment of Rs 6,05,00@tch was made in
piecemeal. The peak credit has been considerep@alant's unexplained
cash credit introduced during the block period addition to the tune of
Rs.4,30,000/- was made.

Paragraph 10 of the assessment order speaks at amdunt of
Rs.11,87,460/- of the assessee and payment of5Rg85/- in the name of
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M/s Patel Ginning Co. against which the peak oBR3&,045/- was considered
as undisclosed income of the assessee and addbd total income of the

appellant.

28. Similarly, paragraph 12 of the assessment aetmrds that Annexure
A-75 and A-40 reflect various credits and debitoanting to Rs.9,00,000/-
and Rs.8,88,000/- respectively in the name of KepdBorewell which were
neither found in the regular books of accounts. péak credit of Rs.1,73,800

was added on account of undisclosed income ofdbesaee.

29. The total amount of credit of Rs.26,97,460/-swaund to be in
violation of section 269SS r.ws 271D of the Act apdyment of
Rs.23,45,415/- as in violation of Section 269T $.&71E of the Act. It is an
admitted fact that the Ld. AO taxed the peak ok¢heash transactions in the
hands of the assessee on account of undisclosedesoand therefore,
initiation of proceedings under Section 271D andR7s uncalled for as of
the main argument advanced by Ld. AR before us.th@rother hand, the Ld.
DR relied upon the orders passed by the authobeéswy in imposing penalty
and confirmation made thereof by the Ld. CIT(A).

30. The provision of Section 271D reads as follows:

“271D. [(1)] If a person takes or accepts any loandeposit [or specified

sum] in contravention of the provisions of secta®9SS. he shall be liable
to pay by way of penalty, a sum equal to the amolitite loan or deposit
for specified sum) so taken or accepted].

h) Thus the provisions of section 271D would come play only when the
assessee is considered to have accepted the lodepmsits in contravention of
provisions of section 269SS which prohibits acaeg#aof loan or deposits
otherwise than by an account payee cheque or draftse of electronic clearing
system if the amount or the aggregate amount redeto in clause (a) together
with the amount or the aggregated amount referredause (b) is twenty thousand
rupees or more. In the instant case on one sideAfehas held that the entire
receipts and payments recorded in the seized nahtdoi not reflect in the regular
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books of account and the assessee could not furengtbence related to its
genuineness and as such the peak of receiptsdsthdde the undisclosed income
of the assessee and simultaneously initiate andgewnalty u/s 271D holding it as
loan or deposit from others is contradictory Onbe AO has taxed the peak of the
transaction in the hands of the appellant the goasbf holding the same as loan
or deposit for the purpose of section 271D is atidirvoid”

31. We further note that the finding of the Ld.A®the effect that the peak
of receipts recorded in the name of third partesathing but appellant's own
undisclosed income has already reached finalits@® as the matter got
settled under the Vivad Se Vishwas Act, 2020 0042021 in respect of the
appeal pending before the appellate forum arisuigobthe same assessment
order dated 29.06.2001. Thus, there is no scopeillstration of the
mechanism already adopted by the Ld. AO in impopieggalty as we find that
the peak of appellant has been held to be the clodexd income of the
appellant and added to the income of the appellant.

On this aspect, we have considered the judgmeetirapon by the Ld.
AR passed by the Jurisdictional High Court in tlesec of CIT vs. Shyam
Corporation, reported in [2013] 7 TMI 772, whereateipt for which revenue
intends to invoke the provision of Section 269S269T of the Act as the
case may be for imposing penalty under Section 23l P71E of the Act as
the case may be during the assessment proceedatgdras booking advance
and consequently assessed as undisclosed inconiee afssessee invoking
Section 68 of the Act, it has been held by the HEnCourt that in that event
the same would, thereafter, not bear the charatlean or advances and thus
decided against the Revenue. Respectfully relyipgn the said ratio laid
down by the Hon’ble Court, the initiation of peryafiroceeding under Section
271D r.w. s. 269SS of the Act culminating into lesypenalty holding it as
loan or deposit is, thus, found to be contradictorythe case in hand.
Therefore, the same is bad, void ab initio andldide be quashed. The

identical ratio is also applied for initiation o€mpalty under Section 271E of
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the Act culminating into imposition of penalty falleged violation of
provision of Section 269T of the Act. The samethgrefore, held to be bad

and void ab initio and, thus, quashed.

32. Both the appeals filed by the appellant areretore, allowed.

33. In the combined result, ITA Nos. 215 & 216/R)22 are dismissed as
infructuous and ITA Nos. 72 & 73/Rjt/2023 are alkxv

| This Order pronounced on 28/06/2023
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